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Ohioans who seek to protect their 
individual rights have largely overlooked a 
critical tool:  the Ohio Constitution.  Ohio’s 
Constitution provides greater protection 
for individual rights than the federal 
Constitution.   “Indeed, unlike the federal 
Bill of Rights, the Ohio Constitution 
begins with its own Bill of Rights, 
thereby emphasizing the prominence our 
Constitution affords to the protection of 
individual rights.”1  This claim is bolstered 
not just by the plain language of the 
document, but also by Ohio courts.  

Despite this opportunity to protect and 
advance individual rights, the potency of 
the Ohio Constitution remains a secret to 
many, even in the legal community,2 and 
Ohioans who value limited government 
have underutilized its protections.  As 
federal courts waffle in protecting rights, 
this document explains how the Ohio 
Constitution has, can, and should be 
interpreted as more protective of individual 
rights.  This document highlights several 
unique provisions that, when taken 
together, demonstrate that the framers 
of Ohio’s Constitution intended for it 
to presume liberty, and guard against 
government interference.

Protection of individual rights through 
state constitutions is of growing criticality.  
Beginning during the New Deal era, under 
the duress of Franklin Roosevelt’s court-
packing threat, federal courts began to 
abandon these protections.  
 
Since that time, the United States 
Supreme Court has abandoned liberty 
of contract protections in the face of 
minimum wage legislation;3 rubber-

stamped the federalization of labor law and 
employment;4 refused to curtail effectively 
unlimited taxing authority;5 created a 
standard that affords only an arbitrarily low 
level of federal protection to property rights 
and economic liberties;6 permitted the 
internment of Japanese-American citizens;7 
allowed the chilling of political speech;8 
and acquiesced in the transfer of private 
homes to private corporations merely 
because doing so increased tax revenue.9  In 
the last of these decisions, Justice Stevens 
openly invited state courts to use their 
constitutions to protect the same property 
rights that he felt federal courts could 
not: “[w]e emphasize that nothing in our 
opinion precludes any State from placing 
further restrictions on its exercise of the 
takings power.”10  

Thus, in refraining from protecting 
individual rights on so many fronts, while 
inviting states to do so, federal courts have 
largely ceded this ground to state courts.  
The necessary response by state courts 
must be to take their own constitutions, 
as independent source of rights, more 
seriously.

REASSERTING THE 
INDEPENDENT AUTHORITY OF 
THE OHIO CONSTITUTION

[w]hen a state court interprets the 
constitution of its state merely as a 
restatement of the Federal Constitution, it 
both insults the dignity of the state charter 
and denies citizens the fullest protection of 
their rights. -Arnold v. Cleveland11

The United States Supreme Court has 
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repeatedly reminded state courts that they 
are free to construe their state constitutions 
so as to provide different, and broader, 
protections of individual liberties than 
those offered by the federal Constitution.12  
The Supreme Court has further declared 
that “state courts’ interpretations of state 
constitutions are to be accepted as final, as 
long as the state court plainly states that 
its decision is based on independent and 
adequate state grounds.”13  

This deference echoes the judicial 
philosophy of federalism.  That is, that 
“the decisions of the [United States 
Supreme] Court are not, and should not 
be, dispositive of questions regarding rights 
guaranteed by counterpart provisions 
of state law. Accordingly, such decisions 
are not mechanically applicable to state 
law issues, and state court judges and the 
members of the bar seriously err if they so 
treat them.”14  

The language and history of the federal 
and state Constitutions illustrate that our 
government was founded on federalism, a 
principle whereby the federal Constitution 
would limit the scope and influence 
of federal government.15  Accordingly, 
Ohio courts are free to interpret the 
Ohio Constitution without adherence or 
deference to federal court decisions-- the 
United States Constitution provides a floor, 
not a ceiling, for individual rights enjoyed 
by state citizens.16

These calls from the federal bench have 
catalyzed a trend amongst state courts, 
one where they have emphasized the 
independent protections of their own 
constitutions.  The trend is commonly 
referred to as “state constitutionalism” or 
“new federalism.”17  Underlying it is the 
following understanding: “states may not 
deny individuals or groups the minimum 
level of protections mandated by the 
federal Constitution.  However, there is no 
prohibition against granting individuals or 
groups greater or broader protections.”18

This trend shows signs of life in Ohio.  
The Ohio Supreme Court long ago 

acknowledged a nationwide trend toward 
states’ exclusive use of state constitutions to 
examine “personal rights and liberties:”  
[W]e believe that the Ohio Constitution 
is a document of independent force.  In 
the areas of individual rights and civil 
liberties, the United States Constitution, 
where applicable to the states, provides 
a floor below which state court decisions 
may not fall. As long as state courts provide 
at least as much protection as the United 
States Supreme Court has provided in its 
interpretation of the federal Bill of Rights, 
state courts are unrestricted in according 
greater civil liberties and protections to 
individuals and groups.19

After making this paradigmatic statement, 
the Ohio Supreme Court, recognized 
an obligation “not to disturb the clear 
protections provided by the drafters of [the 
Ohio] Constitution.”  As such, in Arnold, 
it interpreted the Ohio Constitution’s 
protection of the Right to Bear Arms, 
articulated in Section 4, Article I of the 
Ohio Constitution, as more protective of 
that right than the Second Amendment.20  

The above instance merely reaffirms 
that the Ohio Constitution and its Bill 
of Rights have always been the primary 
foundation of civil rights and civil liberties 
protection for Ohioans.  To this end, Ohio 
courts have a history of finding that the 
Ohio Constitution provides protections 
for individual liberty that stretch beyond 
those of the U.S. Constitution.21  In 2008, 
the Ohio Supreme Court acknowledged, 
in State v. Gardner, that “[w]e are, of 
course, free to determine that the Ohio 
Constitution confers greater rights on its 
citizens than those provided by the federal 
Constitution, and we have not hesitated to 
do so in cases warranting an expansion,”22 
and recognizing that “state constitutions 
are a vital and independent source of 
law.”23  In so stating, the Court relied 
heavily on arguably the most prominent 
case on individual rights in recent Ohio 
Supreme Court history–the 2006 decision 
of Norwood v. Horney.24
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NORWOOD’S PRONOUNCED 
GUARANTEE OF INDIVIDUAL 
RIGHTS

In 2004, Americans were shocked to 
learn that, according to the United States 
Supreme Court, the federal Constitution 
permitted local governments to take 
their homes and give them to private 
developers.25  However, the Ohio Supreme 
Court later rejected this concept, and 
provided added protections for Ohioans, in 
Norwood v. Horney.  

While the case is recognizable for its 
constitutional prohibition on economic 
development takings,26 a considerable 
holding in its own right, the greater 
significance resides in the Court’s finding 
that Section 19, Article I of the Ohio 
Constitution is more protective of property 
rights than its federal counterpart.  
Specifically, the Court held that “[i]n 
addressing the meaning of the public-
use clause in Ohio’s Constitution, we 
are not bound to follow the United States 
Supreme Court’s determinations of the 
scope of the Public Use Clause in the federal 
Constitution, and we decline to hold that 
the Takings Clause in Ohio’s Constitution 
has the sweeping breadth that the 
Supreme Court attributed to the United 
States Constitution’s Takings Clause ... 
Moreover,… “[t]here is, of course, a role for 
courts to play in reviewing a legislature’s 
judgment of what constitutes a public 
use.”27  Norwood thus serves as a recent 
reminder that the Ohio Constitution has 
significant independent meaning, and 
a tribute to the tradition of using the 
Ohio Constitution to expand and protect 
individual rights.   

NORWOOD IN CONTEXT: A 
REAFFIRMATION RATHER THAN 
AN ABERRATION

Through modern cases like Norwood and 
Arnold, the Ohio Supreme Court has 
merely rekindled a respect for the Ohio 
Constitution that was once so ingrained 

into our constitutional jurisprudence that 
it did not warrant special mention.  A 
cursory examination of the history of Ohio 
Constitution’s application demonstrates 
a deeply-rooted tradition of construing 
the Ohio Constitution so as to protect 
private property, contract, due process and 
other liberty interests in a manner that is 
explicitly stronger than guarantees of the 
federal Constitution.    

The Ohio Supreme Court’s 1941 ruling in 
Direct Plumbing Supply v. City of Dayton 
evidences the aforementioned tradition.  In 
that case, the Court lauded the protections 
of the Ohio Constitution:

The guaranties of sections 1, 2, 
and 19 of the Bill of Rights in the 
Constitution of Ohio are similar to 
those contained in the amendment 
to the federal Constitution 
referred to [the 14th Amendment]. 
If in the midst of current trends 
toward regimentation of persons 
and property, this long history of 
parallelism seems threatened by a 
narrowing federal interpretation 
of federal guaranties, it is well to 
remember that Ohio is a sovereign 
state and that the fundamental 
guaranties of the Ohio Bill of Rights 
have undiminished vitality. Decision 
here may be and is bottomed on 
those guaranties.28

In Direct Plumbing Supply, with no mention 
of the federal Constitution, and citing only 
Ohio’s Bill of Rights, the Court decisively 
struck down the regulation at issue, noting 
that  “[t]he burdens of the ordinance are 
unduly oppressive upon individuals and 
interfere with the rights of private property 
and the freedom of contract beyond the 
necessities of the situation. The ordinance 
is therefore held to be invalid as in 
contravention of Section 19, Article I, of 
the Constitution of Ohio.”29

Direct Plumbing Supply is still good law–the 
Ohio Supreme Court cited it as recently 
as its 2008 decision in Gardner (discussed 
above), and Justice Celebrezze eloquently 

Page 3



First, state 
courts have 
a duty to 
independently 
interpret 
and apply 
their state 
constitutions 
that stems 
from the very 
nature of our 
federal system 
and the vast 
differences 
between 
the federal 
and state 
constitutions 
and courts. 

expanded on it in his concurrence in 
the Ohio Supreme Court’s 1986 ruling 
in State ex rel. The Repository, Div. of 
Thompson Newspapers, Inc. v. Unger. 30  
Referencing the Ohio Constitution’s “sacred 
guarantees,”31 Justice Celebrezze renewed 
Direct Plumbing Supply’s call to view the 
Ohio Constitution as an independent 
source of individual rights:  

First, state courts have a duty to 
independently interpret and apply 
their state constitutions that stems 
from the very nature of our federal 
system and the vast differences 
between the federal and state 
constitutions and courts. Second, 
the histories of the United States 
and [state] constitutions clearly 
demonstrate that the protection 
of the fundamental rights…was 
intended to be and remains a 
separate and important function of 
our state constitution and courts 
that is closely associated with our 
sovereignty.  By turning to our 
own constitution first we grant 
the proper respect to our own 
legal foundations and fulfill our 
sovereign duties. Third, by turning 
first to our own constitution we 
can develop a body of independent 
jurisprudence that will assist this 
court and the bar of our state in 
understanding how that constitution 
will be applied….Finally, to apply 
the federal constitution before the 
[state] constitution would be as 
improper and premature as deciding a 
case on state constitutional grounds 
when statutory grounds would have 
sufficed, and for essentially the same 
reasons.32 

Justice Celebrezee’s opinion further 
reaffirms and enhances the fundamental 
principles that the Ohio Constitution 
provides independent protections for 
individual liberty; and the Court will 
apply the Ohio Constitution even as, and 
particularly when, federal guarantees give 
way.  

The decisions in Direct Plumbing, 
Unger, Arnold, Norwood, and Gardner, 
demonstrate that the Ohio Constitution 
offers protections distinct from the federal 
Constitution and has historically been 
construed as more protective of individual 
rights than the federal Constitution.  As 
such, it should be a destination, rather than 
an afterthought, amongst those seeking 
refuge from government intervention.  
     		   
RESTORING THE 
PRESUMPTION OF LIBERTY 
THROUGH RECOGNITION 
OF NATURAL RIGHTS AND 
UNENUMERATED RIGHTS

We, the people of the State of Ohio, 
grateful to the Almighty God for our 
freedom, to secure its blessings and 
promote our common welfare, do establish 
this Constitution.  
-Preamble to the Ohio Constitution (1851) 
     		
The above preamble to the Ohio 
Constitution expresses the defining 
principle of limited government:  Our 
freedoms are inherent in our existence 
as human beings.  This view is consistent 
with the Lockean theory of rights that 
is typically accepted as underpinning the 
foundations of American government.  
Even the Ohio Supreme Court recently 
acknowledged that the Ohio Constitution 
contains “Lockean notions.”33

Locke strongly influenced political thought 
in the American colonies, particularly 
among revolutionists.34  Thomas Jefferson 
eloquently encapsulated Locke’s ideas in 
the Declaration of Independence when he 
wrote: “We hold these truths to be self-
evident, that all men are created equal, that 
they are endowed by their Creator with 
certain unalienable Rights, that among 
these are Life, Liberty and the pursuit of 
Happiness.  That to secure these rights, 
Governments are instituted among Men, 
deriving their just powers from the consent 
of the governed.”35  
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In Locke’s theory, might did not make 
right.  Natural rights belonged to all people 
simply because they were human beings.  
Under the Lockean view, our rights are 
bestowed upon us by our creator; not 
from the legislative, executive, or judicial 
branches.  Those branches of government 
were established to protect freedom.  “In 
a state of nature-- that is, in the situation 
in which humanity finds itself, when there 
is no government-- all men are equal,”36 
wrote Locke.  Not equal in every respect, 
of course, for people have different talents, 
characters, and experiences, but equal in the 
“right that every man hath to his natural 
freedom, without being subjected to the 
will or authority of any other man.”37  Since 
all are by right “equal and independent,” it 
follows that “no one ought to harm another 
in his life, health, liberty, or possessions.”38  
After all, men gave up the state of nature, 
and entered into societies, so that their 
united strength could secure peace and 
defend property. 

This section discusses two of the 
most Lockean provision in the Ohio 
Constitution, and the book-ends to Ohio’s 
Bill of Rights:  Section 1, Article I, and 
Section 20, Article I.  These two sections 
pertain to general liberty, and create a 
context within which the remainder of 
the state Constitution should be viewed.  
In City of Cincinnati v. Correll, the Ohio 
Supreme Court stressed the importance of 
harmonizing constitutional provisions, such 
as Sections 1 and 20, with the remainder of 
the state Constitution:  

The Constitution must be read and 
construed in its entirety so as to 
harmonize and give force and effect 
to all its provisions.  Article I of 
the Constitution, known as the Bill 
of Rights, contains twenty sections 
defining rights of the people, 
collectively and individually, and 
guaranteeing the enjoyment of such 
rights.s

This passage suggests that these liberty-
oriented provisions cast a shadow 
that influences the remainder of the 

Ohio Constitution.  It is no stretch of 
logic at all, then, to say that the rest of 
the Constitution must be read in the 
Context of natural rights.  Such a reading 
necessarily creates a “presumption of 
liberty.”40 

The Liberty Clause

All men are, by nature, free and 
independent, and have certain inalienable 
rights, among which are those of enjoying 
and defending life and liberty, acquiring, 
possessing, and protecting property, and 
seeking and obtaining happiness and safety.
-Ohio Constitution, Section 1, Article I 

That the framers of Ohio’s 1851 
Constitution shared Lockean views is 
evident from Section 1, Article I, the first 
right in Ohio’s Bill of Rights.  When the 
settlers of the Northwest Territory formed 
our state government, with the lessons 
of the American Revolution still fresh in 
their minds, they delegated a very limited 
set of powers to the General Assembly, 
and incorporated a Bill of Rights into 
the constitution to make sure that the 
state government would not disregard 
human rights as the British Parliament 
had done.41  Section 1, Article I is the 
Ohio Constitution’s point of departure in 
expressing these human rights.42  It serves 
as a powerful articulation of those rights, 
outlining the inviolability of liberty and 
property in a manner more akin to the 
Declaration of Independence than to the 
federal Constitution.  In fact, this “Liberty 
Clause” has no counterpart in the federal 
Constitution.  It is, or at least rightfully 
should be, “the starting point for all 
questions of individual rights in Ohio.”43 

The 1896 Ohio Supreme Court case of 
Palmer v. Tingle,44 obviously of a closer 
proximity in time to the drafting of the 
1851 Constitution, illuminates the vitality 
of Section 1, Article I.  The Court applied 
the natural rights language in that Section 
to mean the following:    
The inalienable right of enjoying liberty 
and acquiring property, guaranteed by 
the first section of the bill of rights of the 
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constitution, embraces the right to be free 
in the enjoyment of our faculties, subject 
only to such restraints as are necessary for 
the common welfare.45

The Court emphasized the importance of 
using the preamble and Section 1, Article 
I to create a context for constitutional 
interpretation that effectively amounts to 
an emphatic “presumption of liberty:”46

It is worthy of notice that the constitution 
is established to secure the blessings of 
freedom, and to promote the common 
welfare. As the constitution must be regarded 
as consistent with itself throughout, it must 
be presumed that the laws to be passed by the 
general assembly under the powers conferred 
by that instrument are to be such as shall 
secure the blessings of freedom, and promote 
our common welfare. To make this more 
emphatic, the first section of the bill of 
rights provides that, ‘All men are, by nature, 
free and independent, and have certain 
inalienable rights, among which are those 
of enjoying and defending life and liberty, 
acquiring, possessing and protecting 
property, and seeking and obtaining 
happiness and safety.’47  (Emphasis added).

When speaking of “liberty,” the Court 
did not view it as an amorphous, arbitrary 
concept:  “[t]he word ‘liberty,’ as used in 
the first section of the bill of rights, does 
not mean a mere freedom from physical 
restraint or state of slavery, but is deemed 
to embrace the right of man to be free in the 
enjoyment of the faculties with which he has 
been endowed by his Creator, subject only to 
such restraints as are necessary for the common 
welfare.”48  (Emphasis added).  

This express deference to natural rights 
proceeded well into the Twentieth Century.  
In 1919, in In Re W.C. Reilly, the Court 
relied upon the language of Article 
I, Section I to invalidate a municipal 
ordinance that attempted to criminalize 
the conduct of “employing any person 
as a special guard during any industrial 
disturbance or strike, unless such person 
shall first have been empowered to act 
as such special guard by the director of 
public safety.”49  The Court reasoned that 

“the assumption heretofore has been 
that any one was acting entirely within 
his fundamental rights when he sought, 
without let or hindrance, from any one, to 
protect his property.”50  This exemplifies 
how, through Section 1, Article I, Ohio 
Courts may apply a theory of natural rights 
that amounts to a presumption of liberty.           

In 1993, this methodology was bolstered by 
Preterm Cleveland v. Voinonich, where the 
Court of Appeals for the Tenth District of 
Ohio reaffirmed the vitality of Section 1, 
Article I.  It did so by acknowledging “[i]
t has long been recognized in Ohio that 
this constitutional provision grants extensive 
rights to the individual.”51  The Court added 
the following:

Section 1, Article I, Ohio 
Constitution, together with Section 
2, Article I, Ohio Constitution…, 
make it quite clear that, under the 
Ohio Constitution’s Bill of Rights, 
every person has inalienable rights 
under natural law which cannot be 
unduly restricted by government, 
which is formed for the purpose 
of securing and protecting those 
rights, and that all governmental 
power depends upon the consent 
of the people. Thus, the Ohio 
constitutional provision is broader 
in that it appears to recognize so-
called “natural law,” which is not 
expressly recognized by the Bill of 
Rights or any other provision of the 
United States Constitution, although 
it is recognized in the Declaration of 
Independence. In that sense, the Ohio 
Constitution confers greater rights 
than are conferred by the United 
States Constitution,…In general, this 
provision guaranteeing the enjoyment 
of life and liberty confers upon the 
individual the right to do whatever 
he or she wishes to do so long as 
there is no valid law proscribing 
such conduct and so long as the 
conduct does not infringe upon 
rights of others recognized by the 
common law.52
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Through this expression, Preterm’s method 
of constitutional interpretation again 
shows how an Ohio court may use Section 
1, Article I to both derive and apply a 
presumption in favor of liberty.  

Over time, some Ohio judges have 
attempted to marginalize Section 1, Article 
I.  In State v. Williams,53 the Court was 
confronted with a case where the lower 
court found certain provisions of a sexual 
offender registration law to violate Article 
I, Section I’s “natural rights of privacy, 
favorable reputation, the acquisition of 
property, and the ability to pursue an 
occupation.”54  

The Williams Court ignored the principle 
demarcated in Palmer, In Re W.C. Reilly, 
and Preterm, noting instead, “the absence of 
Ohio precedent:”
[T]he language in Section 1, Article 
I of the Ohio Constitution is not an 
independent source of self-executing 
protections. Rather, it is a statement 
of fundamental ideals upon which a 
limited government is created. But it 
requires other provisions of the Ohio 
Constitution or legislative definition to 
give it practical effect. This is so because its 
language lacks the completeness required 
to offer meaningful guidance for judicial 
enforcement.55

The Ohio Supreme Court thus resolved, 
on this occasion, to abstain from enforcing 
a significant provision of the Ohio 
Constitution.  When viewed in light of 
prior precedents, this leaves the Liberty 
Clause in a state of flux.     		

Encouragingly, though, the Court noted 
that it can and should applied so as 
to guarantee a right to privacy and a 
“right to pursue a lawful occupation free 
from government interference”56  In 
expressing these rights through analysis 
of Section 1, Article I, the Court implied, 
if paradoxically, that the natural rights 
provision is the vehicle within which these 
rights are couched.57  

More encouraging yet is that the Court’s 

opinion, when construed so as to apply 
even the least expansive reading of Section 
1, Article I still stands for the proposition 
that the Section articulates “aspirational 
ideals”—a construction consistent with the 
understanding that the Ohio Constitution 
mandates a presumption of liberty.58  
Finally, nothing in State v. Williams 
nullifies the Ohio Supreme Court’s 
earlier mandate, in City of Cincinnati v. 
Correll, that the Constitution be “read 
and construed in its entirety so as to 
harmonize and give force and effect to all 
its provisions.59  Consequently, advocates of 
limited government should still make use 
of the Liberty Clause to demonstrate that 
the Ohio Constitution generally presumes 
individual liberty.

Residual and Undelegated Rights

This enumeration of rights shall not be 
construed to impair or deny others retained 
by the people; and all powers, not herein 
delegated, remain with the people.
-Ohio Constitution, Section 20, Article I

Just as the Ohio Constitution’s Bill of 
Rights begins with a sweeping statement 
of general liberty, it ends with one.  The 
Founders’ placement of Section 20, Article 
I into the 1851 Constitution fundamentally 
evidences their commitment to the idea 
that the Ohio Constitution was devised 
to protect liberty.  The clause draws on the 
wisdom of James Madison, who drafted 
Section 20’s federal counterpart, the 9th 
Amendment:

It has been objected also against a 
bill of rights, that, by enumerating 
particular exceptions to the grant 
of power, it would disparage those 
rights which were not placed in that 
enumeration; and it might follow by 
implication, that those rights which 
were not singled out, were intended 
to be assigned into the hands of 
the General Government, and were 
consequently insecure.  This is one 
of the most plausible arguments I 
have ever heard urged against the 
admission of a bill of rights into the 
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system; but I conceive, that it may be 
guarded against.60

This rationale shows that Section 20 exists 
as a “reservoir” of retained rights.  This 
intent is further illuminated through the 
ratification debates for the constitutions 
of the states that contain no bill of rights 
at all: Pennsylvania, North Carolina, 
and South Carolina.  In Pennsylvania, 
the Founders feared that an attempt 
at enumeration of rights would mean 
“everything that is not enumerated is 
presumed to be given,” and worried that 
“an imperfect enumeration would throw 
all implied power into the scale of the 
government and the right of the people 
would be rendered incomplete.”61     

Meanwhile, South Carolinians refrained 
from passing a bill of rights as well, 
fearing that “as we might perhaps have 
omitted the enumeration of some of our 
rights, it might hereafter be said we had 
delegated to the general government a 
power to take away such of our rights as 
we had not enumerated.”62  Finally, North 
Carolinians concurred, noting that it 
would be both “useless” and “dangerous” to 
“enumerate a number of rights,… because 
it would be implying, in the strongest 
manner, that every right not included in 
the exception might be impaired by the 
government without usurpation; and it 
would be impossible to enumerate every 
one.”63  As one North Carolinian ratifier 
put it, “[l]et any one make what collection 
or enumeration of rights he pleases, I will 
immediately mention twenty or thirty more 
rights not contained in it.”64 

In an attempt to alleviate the type of 
concerns raised in Pennsylvania and the 
Carolinas, and guided by the Madisonian 
rationale, Ohio’s founders committed to 
include a provision to protect all rights 
that could not be concisely protected in the 
bill of rights.  To this end, although rarely 
given the opportunity, Ohio courts have 
acknowledged Section 20’s unique role:  
Of course, the specific guarantees of the 
Bill of Rights, which were placed in the 
Constitution to limit the authority of the 

will of the majority, are rights guaranteed 
which must be so protected. But as Section 
20, Article I, declares, these are not the 
only rights of the people recognized by the 
document.65 

It has further been recognized that Section 
20 alleviates Judges’ need to stretch the 
language of other provisions to protect 
individual rights--  there is no need to find 
rights, such as the right to privacy, in the 
“penumbras” and “emanations” of other 
constitutional rights—“an amorphous, 
hard-to-define concept.”66  It is in this 
light that the Ohio Supreme Court should 
be understood to have recognized the 
unarticulated rights to contract, freely 
labor, and to do business are ”sacred” and 
“fundamental.”67  

Finally, Section 20 emphasizes that the 
state is an entity of limited authority.  In 
State ex rel. A. Bentley & Sons Co. v. Pierce, 
The Ohio Supreme Court concluded 
that a County was powerless to spend a 
single dollar beyond the amount that its 
citizens approved for a $250,000 memorial 
building, noting that where there is doubt 
as to the right of any government body to 
expend public moneys, “such doubt must be 
resolved in favor of the public and against 
the grant of power.”68  

The Court reasoned that Section 20 
announces “the same basic doctrine” as 
the Tenth Amendment to the federal 
Constitution,69 and that:

[t]his same doctrine of delegated 
power with reference to 
Constitutions very generally prevails 
when the Legislature assumes to 
confer, within its constitutional 
grant, certain powers upon various 
political subdivisions of the state 
or upon some officer, board or 
commission of such subdivision,… 
and, if there be no express grant, it 
follows, as a matter of course, that 
there can be no implied grant…. [D]
oubt is to be resolved, not in favor 
of the grant, but against it.70  
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“Fundamental 
rights 
(personal 
liberties) are 
those rights 
which are 
explicitly or 
implicitly 
embraced 
by our 
Constitution 
and the federal 
Constitution.  
Our goal 
should be to 
preserve the 
existence of 
these sacred 
rights.

This decision demonstrates that Section 
20 effectively serves Ohio as the functional 
equivalent of both the Ninth and Tenth 
Amendments to the federal constitution—
it expands individual rights, while limited 
government conduct to delegated activities 
only.71  In this sense, Section 20, in 
conjunction with the Liberty Clause of 
Section 1, create a presumptive sphere 
of individual liberty, and a presumptive 
limitation on governmental authority.72  
 
PRAGMATICAL APPLICATION 
OF THE PRESUMPTION OF 
LIBERTY:  HOW THE COURTS 
MUST INTERPRET THE OHIO 
CONSTITUTION 

The Constitution is not neutral.  It was 
designed to take the government off of the 
backs of the people.
- Supreme Court Justice William O. Douglas73

In recent years, when engaging in analysis 
of constitutional rights, Ohio Courts have 
too-frequently applied a presumption that 
all legislation is constitutional,74 and erected 
artificially high barriers75 to the invalidation 
of liberty-impinging legislation.  Such an 
approach is at odds with the view that the 
Ohio Constitution should be viewed in 
the context of, and harmonized with, the 
Liberty Clause and the Unenumerated 
Rights Clause.
      		
Moreover, this approach appears at odds 
with traditional canons of constitutional 
construction.  Those canons mandate that 
Ohio Courts “give meaning to all the words 
which appear in the Constitution,” since 
“words are not inserted * * * without some 
purpose.”76   Further, “[i]n the construction 
of a section of the constitution the whole 
section should be construed together, and 
effect given to every part and sentence.”77  
Put another way, courts may not “give a 
construction which would render words 
superfluous.”78  What these Canons 
demonstrate is that Clauses such as the 
Liberty Clause and the Unenumerated 
Rights Clause must be revered and taken 

into account, rather than ignored, in every 
determination where individual liberty is at 
stake.  Legal analysis that coordinates these 
canons with freedom-expanding provisions 
is an important first step in vindicating the 
rights protected by the Ohio Constitution.    

Next, Ohio Courts should embrace the 
understanding, articulated in Arnold but 
applied inconsistently since, that whenever 
a right expressed in the Ohio Constitution 
is usurped, strict scrutiny of the usurping 
regulation is warranted.  All rights 
expressed in the constitution, rather than 
just some, are fundamental rights, since 
“fundamental rights” are at their root “[t]
hose rights which have their source, and 
are explicitly or implicitly guaranteed, in 
the federal Constitution * * * and state 
constitutions * * *[.]”79  The Court made 
this recognition in Arnold, noting that 
“Fundamental rights (personal liberties) 
are those rights which are explicitly or 
implicitly embraced by our Constitution 
and the federal Constitution.  Our goal 
should be to preserve the existence of these 
sacred rights.”80 

Norwood supplies an example of this 
analysis, noting that “the courts must 
ensure that the grant of authority is 
construed strictly and that any doubt over 
the propriety of the taking is resolved in 
favor of the property owner.”81  Put another 
way, when liberty is presumed, close 
cases are resolved in favor of individual 
rights, not government power.  This 
approach represents an example of how 
the presumption of liberty is not just a 
theoretical proposition, but a methodology 
that can be placed into action in Ohio.  

The mechanics of such a test are eloquently 
outlined by the dissenting Justices in 
Arnold:

The majority adopts the position 
that as long as the legislation 
is enacted to promote public 
health and safety it need only be 
reasonable to pass constitutional 
muster, even though it interferes 
with a personal or collective liberty.  
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In Ohio, the 
freedom 
movement 
has a unique 
ally:  the Ohio 
Constitution.  
Both the text 
and context of 
that document 
show it to 
be one that 
presumes 
liberty.

Such standard is appropriate when 
analyzing legislative restrictions on 
nonfundamental rights.  However, I 
believe a stricter standard must be 
utilized when the legislation places 
restrictions upon fundamental 
rights, …. A ‘strict scrutiny’ test, 
i.e., whether the restriction is 
necessary to promote a compelling 
governmental interest, as opposed 
to the less demanding ‘reasonable’ 
or ‘rational relationship’ test, 
ought to be applied.  Under the 
strict scrutiny analysis, a law which 
impinges upon a fundamental right 
is presumptively unconstitutional 
unless a compelling governmental 
interest justifies it. Furthermore, 
any such infringement must be drawn 
with ‘precision.’ ‘And if there are 
other, reasonable ways to achieve 
those goals with a lesser burden on 
a constitutionally protected activity, 
a State may not choose the way of 
greater interference. If it acts at all, 
it must choose ‘less drastic means.’82  
(Internal citations omitted).

The employment of such a test would 
ensure that rigorous analysis is undertaken 
before an Ohioan is deprived of his liberty.  
After all, “the ultimate deference must be 
to the Constitution, which is superior to 
power of all branches of government….
Excessive deference to government power 
equals judicial abdication of constitutional 
duties and results in tyranny meant not to 
be tolerated in our constitutional system.”83  

CONCLUSION

In Ohio, the freedom movement has a 
unique ally:  the Ohio Constitution.  Both 
the text and context of that document 
show it to be one that presumes liberty-- it 
creates islands of government authority in a 
sea of liberty, rather than islands of liberty 
awash in a sea of government authority.  
The next step for the liberty movement is 
to use targeted litigation to bring Ohio’s 
constitutional culture back into touch 
with its roots, and to compel courts to 

consistently recognize and enforce this 
presumption of liberty.  
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